IN THE UNITED STATESDISTRICT COURT
FOR THE DISTRICT OF KANSAS

LARRY DEAN ROWLAND, JR.

Plaintiff, CIVIL ACTION
V.
No. 02-2324-KHV
FRANKLIN CAREER SERVICES LLC
and MID-AMERICA TRAINING

CENTER, LLC,
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N N N N N N N N N N N

MEMORANDUM AND ORDER

Larry Dean Rowland, Jr. brings suit againgt Franklin Career Services, LLC (“Franklin®) and Mid-
America Training Center, LLC (“Mid-America’) for retdiation and discrimination on account of race, in
violationof Title V11 of the Civil RightsAct of 1964 (“Title VI1”), 42U.S.C. 88§ 2000e-2(a)(1) and 2000e-
3(a), 42 U.S.C. § 1981, and Kansas whigleblowing law. The matter is before the Court on Defendant

Franklin Career Services, LLC Motion For Summary Judgment (Doc. #43) and Defendants Franklin

Career Sarvices, LLC And Mid America Training Center, LLC Motion For Summary Judgment

(Doc. #53), both filed April 11, 2003. For reasons stated below, the Court overrules the motion by
Franklin and sustains in part the motion by Franklin and Mid-America

Summary Judgment Standards

Summary judgment is appropriate if the pleadings, depositions, answers to interrogatories, and
admissons onfile, together withthe affidavits, if any, show no genuine issue asto any materid fact and that

the moving party is entitled to ajudgment as a matter of law. Fed. R. Civ. P. 56(c); accord Anderson v.

Liberty Lobby, Inc., 477 U.S. 242, 247 (1986); Vitkusv. Beatrice Co., 11 F.3d 1535, 1538-39 (10th




Cir. 1993). A factud disputeis”materid” only if it “might affect the outcome of the suit under the governing
law.” Anderson, 477 U.S. a 248. A “genuing’ factud dispute requires more than a mere scintilla of
evidence. |Id. at 252.

The moving party bears the initid burden of showing the absence of any genuineissue of materid

fact. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986); Hicks v. City of Watonga, Okla., 942

F.2d 737, 743 (10th Cir. 1991). Once the moving party meets its burden, the burden shifts to the non-
moving party to demongtrate that genuine issues remain for trid “as to those digpositive matters for which

it carriesthe burdenof proof.” _Applied Genetics Int’l, Inc. v. Firgt Affiliated Secs., Inc., 912 F.2d 1238,

1241 (10thCir. 1990); see d so Matsushita Elec. Indus. Co. v. ZenithRadio Corp., 475 U.S. 574, 586-87

(1986); Bacchus Indus., Inc. v. Arvin Indus, Inc., 939 F.2d 887, 891 (10th Cir. 1991). Thenon-moving

party may not rest onthe pleadings but must set forth specific facts. Applied Genetics, 912 F.2d at 1241.

The Court must view the record inalight mogt favorable to the party opposing summary judgment.

See Deepwater Invs., Ltd. v. Jackson Hole Ski Corp., 938 F.2d 1105, 1110 (10th Cir. 1991). Summary
judgment may be granted if the non-moving party’s evidence is merdly colorable or is not sgnificantly
probative. See Anderson, 477 U.S. at 250-51. “Inaresponseto amotion for summary judgment, aparty
cannot rely on ignorance of facts, on speculation, or onsuspicion, and may not escape summary judgment

in the mere hope that something will turn up at trid.” Conaway v. Smith, 853 F.2d 789, 794 (10th Cir.

1988). Essentidly, the inquiry is “whether the evidence presents a sufficient disagreement to require
submisson to the jury or whether it is so one-sided that one party must prevail as a matter of law.”

Anderson, 477 U.S. at 251-52.




Factual Backaround

The following facts are either undisputed or, where disputed, construed in the light most favorable
to plaintiff.
l. Franklin Career Services, LLC

Franklin Career Services, LLC (“Franklin”) is a limited ligbility corporation organized under the
laws of Kentucky, with several subsdiaries which operate truck driving schools located throughout the
country. InKansas, Franklinregistered asaforeign limited liability company for the purpose of operating
atruck drivingschool. Gerald Woodcox isthe sole member of Franklin, The Kentucky Secretary of State
ligs Gerdd Woodcox and his son, Jeffrey Woodcox, as managers of Franklin who are vested with
management of Franklin's truck driving school operations in Kansas. On March 28, 2002, Steven
Diamond became president/chief executive officer and Mark Vogt became vice-presdent of Franklin.

A. Mid-America

Until May 31, 2002, Mid-America Traning Center, LLC (“Mid-America’), a subsidiary of
Franklin, operated a truck driving school in Elwood, Kansas. It was a limited ligbility corporation
organized under the laws of Kansas. Gerald Woodcox, the sole member of Franklin, was dso the sole
member of Mid-America. Gerdd Woodcox and his son Jeffrey Woodcox were the only members of the
board of directors for Mid-America

B. Relationship Between Franklin And Mid-America

Franklin provided centralized labor reations management for its subsidiaries. It provided
centralized training and orientation to new school directors and, on a quarterly bass, centrdized training

to current school directors. It published expense guiddineswhichapplied to dl of itstruck driving schools.
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David Paine, Franklin's chief operating officer, or his predecessor Mark Cred, generdly approved pay
increases, payroll advances, changes from hourly to salaried status and promotions requested by Mid-
Americaand other subsdiary schools.

Inlate 2001 and early 2002, Franklin and Mid-America did not have in-house human resources
departments.* Instead, Franklin contracted with HR Affiliates, which handled dl of the human resource
needs of Franklin and its subsdiaries. HR Affiliates assgned Michadl Wade as lead consultant for its
Franklin account. Wade handled employment issuesfor Franklin and its subsidiaries and one other client.
Wade maintained an office at Franklin's corporate headquarters and at the location of the other client.

HR Affiliates maintained a variety of records for Franklin and its subsdiaries, including Mid-
America. For example, Mid-Americawas required to send disciplinary action notices, payroll information
and fringe benefit enrdllment forms to HR Affiliates and it maintained backup personne filesfor dl Mid-
Americaemployees. HR Affiliates maintained separate databases for Franklinand its subsidiary schools,
but every paycheck, W-2 form and COBRA €eection form for a Mid-America employee identified
“Franklin Career Services, LLC” asthe employer. Franklindso maintained group hedth and lifeinsurance
policies which covered Mid-America employees, and each school had the same fringe bendfit program.

HR Affiliates disseminated to schoal directorscertain human resource management guides which

! Some time in early 2002, Franklin created anin-house humanresources department. On
April 29, 2002, it hired Michael Wade to manage its human resources department. Asmanager of human
resources Wade reported to Michadl Tenney, the vice president of human resources. In thefal of 2002
Weade became the director of human resources and began reporting to Stephen Diamond, the president
and chief operating officer a Franklin. Asdirector of human resources for Franklin, Wade administered
benefits, worker’ s compensation, unemployment and payroll, along with any other employment issuesfor
Franklin and its subsdiaries throughout the country.
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contained Franklin’spolicies and procedures regarding disciplinary actions and terminations. The guides
a0 provided information directories which identified individuds a& HR Affiliaes for directors to contact
on certaintopics. For example, Patti Walker wasthe contact person for “ Policy and Procedure Questions
or Interpretations’ and for “ Sexud Harassment, Allegation of Discrimination.” Exhibit H to Plantiff’s

Memorandum In Opposition To Defendant Franklin Career Services, LLC's Motion For Summary

Judgment (“Plaintiff’s Memorandum”) (Doc. #59) filed May 9, 2003.

In addition to human resource management guides, Franklin maintained an employee handbook
which covered Franklin and dl of its affiliated companies, including Mid-America? The employee
handbook provided that employment was at will “unless otherwise specified in a written employment

agreament signed with a duly authorized officer (Chief Executive Officer).”® Employee Handbook at 8,

Exhibit Gto Rantiff sMemorandum (Doc. #59). The employee handbook aso stated that the company

had an “open-door policy” which encouraged employees to discuss work-related problems with thelr
Supervisors, personnel representatives or higher management.

Generdly, employees reported dlegations of harassment to the director of the particular school,
and the director referred the complaint to Wade or another consultant at HR Affilistes Wade was
responsible for investigating clams of harassment and discrimination and recommending responses to the

executive gaff of Franklin. The Franklin executive who was responsible for the department or operation

2 Every Mid-America employee was required to sgn a form which acknowledged receipt
of the employee handbook. Employeesreturned the forms to their supervisors, who turned themin to HR
Affiliates.

3 Mid-Americadid not employ a chief executive officer and itsschool director did not have
authority to enter awritten employment agreement with any employee.
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involved in the discrimingtion claim, together with the director (unless that director was involved in the
clam), had input into the action to be taken in response to the discrimination clam.

1 Subsidiary Employees

Severa employeeswhoworked for subsidiary truck driving schools of Franklintransferred
from one schooal to another. For example, while Franklin hired Tracy Dayton as director of aschool in
Decatur, Alabama, he later became director & Mid-America Dayton directed Mid-America until May
31, 2002, whenit closed. Franklin then trandferred him to oversee the closings of other schools. Greg
Blanton, who was director of training a Mid-America became director of the faality at Atchison, Kansas
during its start-up phase. On July 15, 2001, Franklin transferred Pat Brushwood, an employee a Mid-
America, tothe phone roomat Franklin corporate headquartersin Louisville, Kentucky. Two weekslater,
on July 30, 2001 it transferred him to a school in Dothan, Georgia, where he worked as saes manager.
On October 8, 2001, Franklin transferred Brushwood back to Mid-America, where he was arecruiter.
Employees who transferred maintained their origind hire dates for purposes of benefit digibility.

2. Mid-America Financial Records

Asof March 28, 2002, Franklin maintained the financid records for Mid-America* Mid-
Americd's baance sheet for the year ending in 2002 indicates that Franklin owes Mid-America
$1,076,177.10. This account receivable is more than 99 per cent of Mid-America's assets. As of
December 31, 2002, Mid-America sonly fixed asset was $255.49, representing accumul ated depreciation

on unlisted automobiles.

4 The record does not indicate whether Franklin maintained Mid-America financia records
before March 28, 2002.
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3. I nfor mation Requests
Employees and members of the community believed that employees of Mid-America
actudly worked for Franklin. On May 20, 2002, the Missouri Division of Social Services sought
informationabout Terry Wright, who wasaMid-Americadirector, and addressed anemployerinformetion
request to Franklin. The State of Kansas Child Support Enforcement Office addressed a request for
information to Franklin regarding Thomas Shaw, who was a Mid-America instructor.® HR Affiliates
provided the requested information to both agencies. On at least three occasions, HR Affiliates recelved
prior employment inquiries. The forms, which HR Affiliates Sgned on behdf of Franklin, indicated that
Franklin had employed the specified employees®
. Mid-America Operations
The Mid-Americatruck driving school in Elwood, Kansas provided training for studentsto obtain
aClassA commercid driverslicense (“CDL”). A CDL isnecessary for employment asanover-the-road
driver of asami tractor-trailer. Mid-America stwo-week training program included classroom ingtruction,
skillstraining in aredricted lot, shifting training and road training. Instructors were responsible for kills,
shifting and road training. Lead ingtructors and training directors conducted classroom training.
A. Director Of Training
Inearly October of 2001, Greg Blantonwas director of training at Mid-America. On October 28,

2001, Kenneth Martinez replaced Blanton as director of training. The director of training supervised

5 Pantiff’ sfact isuncontroverted, but the record does not reved the date of thisinformation
request.

6 The employees, Dayton, NormanWilliams and Jeremy L arabee, worked at Mid-America
and had been laid off because of areductionin force (“RIF’).
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ingtructors and was respongble for hiring ingtructors, assgning their dutiesand scheduling their hours. The
director of training dso had authority to fireingructors. While each acted as director of training, Blanton
and Martinez reported to Terry Wright, the school director.

No one trained Martinezfor hispogitionasdirector of training. Hedid not know that Mid-America
used HR Affiliatesas its humanresourcefirmor that HR Affiliateswas under Franklin’scontrol, and he was
not trained to handle complaints of discrimination or harassment. Martinez believed that Mid-America's
complant procedure consisted of employeesreporting harassment to him. Infact, heingtructed employees
to see him or the school director if they had a problem. Martinez was not aware of a written policy
regarding harassment.

B. Mid-America Instructors

Mid-Americaingructorstaught studentshow to drive semi tractor-trailersand it hed at least seven
trucks which it used for training. Ingtructors were required to operate the trucks and work in the lot and
on the range.” The training director assigned ingtructors to particular hours and duties, and assigned
ingructors ether to the classroom, the lot or range, or theroad. After two weeks of training, studentstook
a driving test with a state examiner at the Class A CDL test Ste in Kansas City. The state examiner
required studentsto provide atruck for the test and Mid-Americadlowed studentsto usethree of itsseven
trucksfor testing purposes. A Mid-Americainstructor drove the sudent to Kansas City inthe truck and,

after the test, drove the student back to the Elwood campus.

! Inthelot, ingtructorstaught sudentshow to park atractor and trailer, back up, pull graight
and make turns. On the range, ingtructors taught students how to shift, turn properly, and uncouple and
couple the tractor and trailer.
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InNovember of 2001, the training director assgned two ingtructors—Howard Stantonand Orville
Power —to drive students to the test site® Stanton resigned in November of 2001 and instructors who
wanted the duty wrote their name onaboard inMartinez' soffice. Plaintiff wasthefirg to put hisnameon
the board, but Darrell Shopbell received the assgnment.’ Mid-Americageneraly paid new instructors
$11.50 per hour, but plantiff believedthat the personwho drove studentsto the testing sitewould get more
overtime and receive $12.25 per hour. Power and Shopbell did work some overtime, but Mid-America

continued to pay them $11.50 per hour. See Exhibit JJto RHaintiff’s Memorandum (Doc. #59).

1 Plaintiff’s Employment
Haintiff is African American. Plaintiff had more than three years of over-the-road truck
driving experience and on October 16, 2001, Blanton hired hmto work as aningtructor for Mid-America
Blanton initidly supervised plaintiff, but when Martinez replaced Blanton as training director on October
28, 2001, Martinez became plaintiff's supervisor. Near the end of November of 2001, Martinez
conducted a performance review of plaintiff and reported that he was doing an excdlent job. Pantiff did
not have any performance problems during his employment at Mid-America
In the first week of December of 2001, Martinezreduced plaintiff’ s schedule from 40 to 30 hours

per week.% In the second week of December he further reduced plaintiff to 20 hours per week. Inthe

8 Theseingructorsdid not have different titles, Mid-Americadill labeled them*“ingtructors.”
o The record does not indicate whether Martinez or Wright made the decision to give the
duties to Shophell.

10 Martinez testified that in late November or early December of 2001, he held a mesting
which al ingructors except for Pheltsand Keithattended. Martinez told theingtructorsthat Mid-America
had to cut its work force. Martinez Deposition at 135-36, Exhibit B to Defendants Memorandum In

(continued...)
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third week of December he reduced plaintiff’s hours to zero. Plaintiff did not perform any work after
December 15, and Mid-Americarecords indicate that he was laid off on December 31, 2001. Martinez
did not notify plaintiff that he was laid off until January 11, 2002. That same day, plaintiff received a
reduction in force (“RIF”) letter. The letter, printed on Mid-America letterhead, states that as a result of
acompany-wide RIF, “effective. . . January 11, 2002 your employment with Franklin Careers Services,

LLC will beterminated.” Exhibit L to Plaintiff’s Memorandum (Doc. #59). The letter directed plaintiff to

contact Wade if he had questions concerning insurance or other aspects of the RIF. 1d.; Rowland

Depositionat 12-13, Exhibit C to Rantiff’sMemorandum (Doc. #59). The |etter was Signed by “Franklin

Career ServicesLLC, WilliamM. Cred, Chief Operating Officer.” Exhibit L. Dwayne Corlex, who had
assumed the position of schoal director, caled plantiff back to work onMay 7, 2002 but permanently lad
him off on May 31, 2002, when the school closed.

2. InstructorsHired In November Of 2001

Asdirector of training, Martinez hired four white men (Tom Shaw, Orville Power, Darrell
Shopbell and Mike Ecord) and one African-American man (Leroy Washington) in November of 2001,

the month after Blanton hired plantiff.'* Washington resigned on November 20, 2001. Some of these

19(....continued)
Reply To Hantiff’sOpposition To Defendants' M otion For Summary Judgment (Doc. #63) filed May 29,
2003. Martinez and theinstructors discussed what could be doneto shorten employee hoursand Martinez
asked who had another source of income. He tedtified that plaintiff and Smith had other jobs (plaintiff
worked part-time at an Amoco and Smith was in horse trading, sdes and servicing), and that they
volunteered to have their hours reduced. 1d. at 139-40. Paintiff denies volunteering for a reduction in
hours.

1 M artinezhired WashingtononNovember 6, Shaw on November 10, Power onNovember
14, Shopbell on November 17 and Ecord on November 20, 2001.
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ingtructors had less experience than plantiff, but they continued to work at Mid-Americaafter plaintiff was
lad off. For example, Shopbell and Shaw were recent graduates of Mid-Americaand Shopbel | had only
three or four months of experience asatruck driver (none as anover-the-road truck driver) whenMartinez
hired them.? On January 21, 2002, Martinez terminated Shaw for insubordination. Aspart of reductions
inforce, Martinezterminated Ecord on March 15, 2002, Power onMay 17, 2002, and Shopbell onMay
31, 2002.

C. Safety Concerns

Whiletraining students, plantiff observed and reported a variety of safety violations to Martinez
and Wright.2* Specificdly, in late November and early December of 2001, plaintiff reported inadeguate
seet belts, missang or inoperative lights (i.e. brake lights, turnsgnds, head lights, tall lights, clearancelights
and marker lights), inoperaive and unsafe brakes, unsafe tires, inoperative horns and missing safety
equipment. On severd occasions, plaintiff aso reported that some students weretaking pillsto dilute their
urine to pass drug tests™ and inquired about allowing students who did not pass drug tests to operate the
trucks.

Pantiff initidly reported safety problems to Martinez, who was responsible for truck maintenance.
In late November of 2001, when plaintiff reported brake problems to him, Martinez laughed. At times

Martinezresponded to plaintiff’ sreports by tdlinghim that his “job was to train the students, not toworry

12 Martinez Deposition at 90-91, Exhibit B to Plantiff’'s Memorandum (Doc. #59). The
record does not indicate the dates on which Shopbell and Shaw graduated from Mid-America.

13 Pantiff dso recorded the problems inareport whichdriversfilled out and submitted each
time they drove atruck.

14 Plaintiff believed that Martinez distributed the pills to students.

-11-




about the trucks.” Plaintiff’s Memorandum In Opposition To Defendants Franklin Career Services LLC

And Mid-America Training Center LLC's Motion For Summary Judgment (“Plantiff’'s Opposition’)

(Doc. #60) filed May 9, 2003. Plantiff only reported a violation to Wright on one occassion because
Wright was sometimes out of his officeand unavailable® Plaintiff believed that Mid-Americanever made
the repairs which he reported.

On March 16, 2001, Mid-America hired Tom Smithasaninstructor.® Smith also observed and
reported safety violaions to Martinez and Wright. For example, he reported inadequate seat belts
(studentssat inatruck deeper unrestrained by safety belts), unsefe tiresand brakes, inoperative lightsand
generd repairs. Smith knew that Mid-Americapolicy prohibited sudentswho failed drug testsfrom being
in the trucks and driving them on the road. He reported to Martinez and Wright that some students who
had faled their drug tests were till operating the trucks. Smith aso reported an incident in which he
suspected that two students had operated trucks under the influence of drugs. Martinez nonethel ess
alowed the two studentsto test for their Class A CDL licenses the next day. In December of 2001, after
Smith reported these incidents, Martinez transferred Smith to the lot and refused to let him train sudents
on the road.

While he worked in the lot, Smith filled out reports which specified needed equipment repairs.

Some repairs were not made.  Smith Affidavit at 4, Exhibit 2 to Plaintiff’'s Opposition (Doc. #60). In

15 Pantiff did not have much interaction with Wright because plaintiff worked in thelot and
Wright' s office was in the building. Plaintiff only returned to the building at noonand at the end of the day.
Wright usudly was not avallable a noon and he was gone by the time plantiff returned at the end of the

day.
16 The record does not indicate who hired Smith.
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December of 2001, Mid-America asked Smith to use some of his accrued vacation time over the
Chrigmas holiday.*” Smith agreed and took 10 days of vacation. 1d. When he returned to work in
January of 2002, Martinez told Smith that he was laid off. Two weeks later Martinez called Smith back
towork. Although Smith previoudy had worked four 10-hour days (Monday through Thursday), Martinez
scheduled hmtowork two 10-hour days (Saturday and Sunday) whenhereturned. Smith asked Martinez
and Wright to explain the reduction in hours, and he resigned when they did not provide one.

D. Racial Epithets And Jokes

In late November or early December of 2001, plaintiff told Martinez that he had heard Shopbdll
and Shaw say that “niggers didn’'t have no placein atruck.” When plaintiff described the conversation,
Martinez laughed out loud, then returned to his office. In December of 2001, four days before plaintiff’s
last reported day of work, plaintiff heard Martinez tell Shopbell and Shaw that niggers do not have any
busnessin trucks. Pantiff walked into the room after hearing this comment and asked Martinez why he
did not fireplaintiff when he took over the director’ sposition. Two days later, plaintiff heerd Martinez tell
Shaw jokes about black people having big lips and likening African Americans to monkeys. Within days
after plaintiff reported discrimination to Martinez, Martinez wrote plaintiff off the work schedule. At that
time, plaintiff was the only African-American ingructor a Mid-America

E. Reduction In Force And Lay Offs

Mid-America records indicate that in September of 2001 it enrolled 73 students, of whom 62

graduated; in October of 2001 it had 118 students, of whom 89 graduated; in November of 2001 it

e The record does not specify who asked Smith to use his accrued vacation time,
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enrolled 82 students, of whom 55 graduated; in December of 2001 it enrolled 75 students, of whom 42
graduated; in January of 2002 it enrolled 111 students, of whom 82 graduated; in February of 2002 it
enrolled 80 students, of whom 54 graduated; and in March of 2002 it enrolled 28 students, of whom 15
graduated.'®

On October 23, 2001, Gerad Woodcox caled a specid meeting which Franklin executives and
Wade attended. At the meeting, the executives discussed the fact that operating costs had gotten out of

hand and proposed a 10 per cent across-the-board RIF at al schools connected to Franklin. Wade

Depostionat 120-22, Exhibit A to Rantiff’s Memorandum (Doc. #59). Regarding Mid-America, the
proposed RIF notification listed four part-time Mid-America employees (Bill Parker, Rick Phelts, Dennis
Firth and Robert Keith) who would potentialy be subjected to a RIF. The ligt did not indude plantiff.
Mid-Americadid not lay off anyone until December 31, 2001, when it laid off plaintiff and the four part-
time employees who were on the list dated October 23, 2001.

HR Affilialesmaderecommendationsto terminate or suspend various Mid-Americaemployeesand
specified criteria to use when sdecting individuds for lay-off status. In December of 2001, Wright
contacted Wade at HR Affiliates to ask how to determine who to lay off. Wade told Wright to base his
decison onemployee qudifications— job knowledge, skills, experience, traning, ability and fithess. Wade
advised Wright to use an employee' s time with the company as the tie breaker.

OnJanuary 16, 2002, five days after Martinezinformed plantiff that he waslad off, Martinezhired

Ray Shifflett, awhite male, as an indructor. Martinez dso recalled three of the part time employees who

18 Those who did not graduate dropped out or were disqudified.
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had been laid off on December 31.2° Martinez unsuccessfully tried to reach plaintiff a least twice to offer
himwork. In May of 2002, Dwayne Corlex, who had assumed the position of school director, caled
plantiff back to work.

Fantiff filed suit on July 10, 2002, dleging that Franklin and Mid-America are asingle employer
and that they discriminated and retdiated against monthe basis of raceinviolationof Title V11 of the Civil
Rights Act of 1964 and 42 U.S.C. § 1981 in (1) promoting awhite instructor over him, (2) reducing his
work hours and (3) laying him off in December of 2001. Plaintiff aso dleges that Franklin and Mid-
Americaretdiated againg him for whistleblowing, i.e. because he complained about safety issues. Pretria
Order (Doc. #41) filed April 4, 2003 at 4.

Franklin and Mid-America deny plantiff’s dams and argue that they are entitled summary
judgment on dl dlams. Franklin argues that dthough it is the parent corporation of Mid-America, Mid-
Americaisan independently organized limited ligbility company and Franklinis not lidble for the actions of
Mid-America. With regard to plaintiff’s clam of discriminatory failure to promote, defendants argue that
Mid-Americadid not deny plantiff a promotion, since the additiona duty whichhe sought —driving students
to the testing Stein Kansas City —did not involve more pay or evenadifferent title. Defendants dso argue
that in reducing plantiff’s hours and laying him off, Mid-America did not treat him different then Smilarly
Stuated non-minority employees. Defendants aso argue that even if plaintiff can establish a prima facie
case on these points, Mid-Americareduced his hours and laid him off for alegitimate, nondiscriminatory

reason — school operating costs were excessive and had to be reduced.

19 Martinez recalled Parker on January 16, Smith on January 21 and Phelts on January 23,
2002.

-15-




Franklin and Mid-America dso argue that they are entitled to summary judgment on plaintiff’'s
retdiationdam because (1) plaintiff did not engage ina protected activity, (2) Mid-Americahas articulated
alegitimate nondiscriminatory reasonfor reducing plantiff’ shoursand laying himoff and (3) plaintiff cannot
establish pretext.

Findly, defendants seek summary judgment onplantiff’ swhistleblowing daim because he did not
report alegedly illegd activity to higher management or law enforcement and, evenif he did so, plaintiff has
insufficient evidence that Mid-America did not adequatdly maintain its trucks.

Analysis
Single Employer
To establishaprimafacie case under Title VI, plaintiff must prove that Franklin and Mid-America

werehisemployers. See 42 U.S.C. § 2000e-2; Frank v. U.S. West, Inc., 3F.3d 1357, 1361 (10th Cir.

1993). Franklin seeks summary judgment, arguing thet it was not plaintiff’s“employer.” Plantiff argues
that Franklin, as parent of Mid-America, is part of an integrated enterprise with Mid-America, and is
therefore ligble for his claims.

The law alows businesses to incorporate to limit liability and isolate liabilities among separate

entities. See Cascade Energy & Metals Corp. v. Banks, 896 F.2d 1557, 1576 (10th Cir. 1990), cert.

denied, 498 U.S. 849 (1990). The doctrine of limited liability creates a strong presumptionthat a parent
company is not the employer of its subsidiary’s employees, and courts have found otherwise only in

extraordinary circumstances. Johnson v. Howers Indus, Inc., 814 F.2d 978, 980-81 (4th Cir. 1987).

Federa courts have employed severd tests to determine whether Title VI liability can be imposed on a

parent corporationfor the actions of its subsdiaries. See Frank, 3 F.3d at 1362. Thesetestsindude: (1)
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whether the two companiesareintegrated, (2) whether the parent exercises a Sgnificant degree of control
over the subsidiary’ sdecisions° (3) whether the parent isthedter ego of the subsidiary,?t and (4) whether
the parent exercises extendve control over the acts of the subsidiary with respect to the particular daim of

wrongdoing.?? Frank, 3 F.3d at 1362; Schmitt v. Beverly Hedth & Rehab. Servs., Inc., 993 F. Supp.

1354, 1358 (D. Kan. 1998). Although the Tenth Circuit has declined to adopt a Sngle test, the critica
inquiry under each test iswhether the parent exercised control over Sgnificant aspects of plaintiff’sterms
and conditions of employment or the parent dominated the subsidiary’ s operations to such a degree that

the two companies are in redlity asingle entity. See Johnsonv. Fowersindus., Inc., 814 F.2d 978, 980-

81 (4thCir. 1987); Magnusonv. Peak Technicd Servs., Inc., 808 F. Supp. 500, 507-08 (E.D. Va. 1992);

see dso Frank, 3 F.3d at 1363 (critica question is “[w]hat entity made the find decisons regarding

employment matters related to the person daming discrimination”) (quoting Trevino v. Celanese Corp.,

701 F.2d 397, 404 (5th Cir. 1983)). The presumption of limited ligbility, however, remainstherule. See
Johnson, 814 F.2d at 981. “Only evidence of control suggesting a sgnificant departure from the ordinary
relaionship between a parent and its subsdiary--domination smilar to that which justifies piercing the

corporate vell--is aufficdent to rebut this presumption, . . . and to permit an inference that the parent

20 Thistest isknown asthe agency test. See Nationv. Winn-Dixie Stores, Inc., 567 F. Supp.
997, 1010 (N.D. Ga. 1983).

21 Under the dter ego test, plaintiff must establish that the parent is the dter ego of the
subsdiary. Courts may pierce the corporate vell to “prevent fraud, illegdity or injustice, or when
recognitionof the corporate entity would defeat public policy or shiddd someone fromliabilityfromacrime.”
Zubik v. Zubik 384 F.2d 267, 272 (3d Cir. 1967), cert. denied, 390 U.S. 988 (1968).

22 Thistest isknown astheingrumentaity test. Fanfanv. Bewind Corp., 362 F. Supp. 793,
795 (E.D. Pa. 1973).
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corporation was a find decison-maker in its subsdiary’s employment decisons.” Lusk v. Foxmeyer

Health Corp., 129 F.3d 773, 778 (5th Cir. 1997).

Here, Franklin and plaintiff concede that the integrated enterprisetest applies. InFrank, the Tenth
Circuit identified four factors which apply to the integrated enterprise test: (1) interrelation of operations,
(2) centrdized control of labor rdations; (3) common management; and (4) commonownership or finencid
control. 3 F.3d at 1362. The firg three factors are weighed more heavily than the last. Eichenwald v.
Krigd’s, Inc., 908 F. Supp. 1531, 1541 (D. Kan. 1995). The most important inquiry is whether the

parties have an arm’s length relationship. Knowlton v. Teltrust Phones, Inc., 189 F.3d 1177, 1184 (10th

Cir. 1999).
A. Interrelation Of Operations
Severd types of evidence show interrelated operations. For example, courts have found

interrel ated operations based on (1) evidencethat a parent kept asubsidiary’ sbooks, issued itspaychecks

and pad itshills McKenzie v. Davenport-Harris Funeral Home, 834 F.2d 930, 933-34 (11th Cir. 1987),
(2) evidence that the parent and subsdiary had commonemployees, the same headquarters, and common

advertisng and that the parent rented itspropertiesto the subsidiary, Perry v. Manocherian, 675 F. Supp.

1417,1426(S.D.N.Y. 1987), and (3) evidencethat the parent and subsidiary shared services, equipment,
employeesand office space and the parent controlled the subsidiary’ spayroll and benefit program, EEOC

v. Fin. Assurance, Inc., 624 F. Supp. 686, 689-90 (W.D. Mo. 1985).

Here, Franklin contracted with HR Affiliates to maintain a variety of records for Mid-America
Wade, who handled the Franklin account for HR Affiliates, maintained an office a Franklin’s corporate

office. HR Affiliatesmaintained backup personnel filesfor dl Mid-America employees and Mid-America
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was required to send disciplinary action notices, payroll information and enrollment forms for employees
fringe benefits to HR Affiliates Although HR Affiliates maintained separate databases for Franklin and
each subsdiary school, every paycheck, W-2 form and COBRA €election form for every Mid-America
employee identified “Franklin Career Services, LLC’ —without any reference to Mid-America — as the
employer. Franklin maintained group hedth and life insurance policies which covered Mid-America
employees, and each truck driving school had the same fringe benefit program. In responding to prior
employment inquiriesabout Mid-America employees, HR Affiliates indicated that Franklin had employed
the employees, and it Sgned the forms on behaf of Franklin.

Franklin and its subsidiaries freely exchanged employees. For example, Franklin hired Tracy
Dayton to direct the schoolsin Decatur, Alabama and Elwood, Kansas, then transferred him to oversee
the dlosings of other schools. Blanton, who was director of training at Mid-America, became the director
of the facility at Atchison, Kansas during its start-up phase. Franklin transferred Pat Brushwood, aMid-
Americaemployee, to Franklin corporate headquarters, then to atruck driving school inDothan, Georgia,
then back to Mid-America. Transferred employees maintained their origind hire dates for purposes of
benefit digibility.

Based onthisrecord, the Court findsthat plantiff has created a materid factud dispute withregard
to theinterrelation prong.

B. Centralized Control Of Labor Relations

Whether the parent controls labor relations is an important factor inthe integrated enterprise test.

Evansv. McDonald'sCorp., 936 F.2d 1087, 1090 (10th Cir. 1991). Cf. Trevino v. CdlaneseCorp., 701

F.2d 397, 404 (5th Cir. 1983) (control of labor relations is most important factor). The critical question
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is, “[w]hat entity made the find decigons regarding employment matters related to the person daming
discrimination?” Trevino, 701 F.2d at 404. A parent’s broad genera policy statements regarding

employment mattersare not enoughto satisfy this prong. Wood v. S. Bell Tdl. & Td. Co., 725 F. Supp.

1244, 1249 (N.D. Ga. 1989). To stisfy this prong, Franklin must control the day-to-day employment

decisons of Mid-America. See Armbruster v. Quinn, 711 F.2d 1332, 1338-39 (6th Cir. 1983) (common

officer in parent and subsidiary approved dl subsdiary hiring decisions); Baker v. Stuart Broad. Co., 560

F.2d 389, 392 (8th Cir. 1977) (parent issued rulesregarding employment practiceswhichsubsdiarieswere

required to follow); Smith v. Jones Warehouse, Inc., 590 F. Supp. 1206, 1208 (N.D. IlI. 1984) (parent

issued personne policies, paid subsidiary’ s non-union employees, was listed as employer on W-2 forms
of subsidiary’ s non-union employees and terminated subsidiary employee on one occasion).

Franklin provided a centraized locationfor labor relations, training and orientation to new school
directors and, on a quarterly basis, traning to current school directors. Franklin published expense
guiddines which gpplied to dl of the truck driving schools and generdly approved pay increases, payroll
advances, changes from hourly to sdaried status and promotions for Mid-America. As noted, Franklin
contracted with HR Affiliates to handle dl human resource needs for Franklin and its subsidiaries: HR
Affiliates disseminated human resource management guides, provided contact people, and maintained an
employee handbook. Mid-Americadid not employ achief executive officer and its director did not have
authority to enter awritten employment agreement with any employee.

Regarding dlegations of harassment or discrimination, the employee handbook instructed
employees to report complaints to the school director, who was to refer the complaint to HR Affiliates

HR Affiliates investigated such clams and recommended responses to the executive staff of Franklin.
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Franklin and the relevant school director (unlessthat director was involved in the clam) had input into the
response.

Based on this record, plantiff has created a materid factud dispute with regard to the control
prong.

C. Common M anagement

Commonmanagement examineswhether the two entities have commondirectorsand officers. See

Taum v. Everhart, 954 F. Supp. 225, 229 (D. Kan. 1997). One common manager is insufficient to

establish adisputed materia fact under this prong of the integrated enterprise test. See Frank, 3 F.3d a
1364. Nonetheless, the existence of common officersisrelevant if they wereinvolved in management. For
example, courts have found common management where a common president controlled personnel
management of both companies, and the companieshad other common officers, sseMcKenzie, 834 F.2d
at 933-34; where parent and subsidiary had same officers, directors and president, see Baker, 560 F.2d
a 392; wherethe same family consulted oftenon businessmattersand headed both parent and subsidiary,

see Hn. Assurance, Inc., 624 F. Supp. at 689; and where parent and subsidiary had identicd lig of officers

and directors, see Smith, 590 F. Supp. at 1208.

Pantiff haspresented evidenceof commonmanagement. Franklin and Mid-Americahad common
officersand managers. Gerad Woodcox, the sole member of Franklin, was the sole member of Mid-
America. Gerald Woodcox and Jeffrey Woodcox are Franklin managers who manage Franklin's truck
adriving school operations in Kansas. They are the only members of the board of directors for Mid-
America. Based on thisrecord, plaintiff has crested amaterid factua dispute with regard to the common
management prong.
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D. Common Owner ship Or Financial Control

It is undisputed that Franklin is the sole shareholder of Mid-America, and that as of March 28,
2002, Franklin mantained the financia records for Mid-America. Mid-America sbaance sheet for 2002
indicates that Franklin owed Mid-America $1,076,177.10 and that this account receivable is more than
99 per cent of Mid-America slisted assets. As of December 31, 2002, Mid-America s only fixed asset
was $255.49, representing accumul ated depreci ation on unlisted automobiles. Thisfactor, sanding aone,
isnot enough to establish parent ligaility. Nonetheless, considering dl four factors together, plaintiff has
edtablished a genuine issue of materid fact whether Franklin was his employer. Giventhe entanglement of
management control between Franklin and Mid-America, summary judgment is not gppropriate and
Franklin’s motion for summary judgment is overruled.
. Race Discrimination Under TitleVII And Section 1981

Fantiff damsthat at least partidly becauseof hisrace, defendants (1) promoted awhiteinstructor
to drive students to testing sites, (2) reduced his work hours and (3) laid him off in December of 2001.
Pretria Order (Doc. #41) a 7. Defendants seek summary judgment, arguing that the assgnment which
plantiff sought was not a promation, that plaintiff volunteered to have his hoursreduced, that Mid-America
did not treat plantiff differently than smilarly Stuated nonminority employees, and that in any event, Mid-
America hed alegitimate nondiscriminatory reason for reducing plaintiff’s hours and laying him off.

The Court uses the familiar McDonnedll Douglas framework to andyze plaintiff’s discrimination

cams. McDonnell-Douglas provides athree-step, burden-shifting process by whichto evauate plaintiff’'s

dams Frg, plantiff must establish a prima facie case of discrimination. McDonndl Douglas Corp. V.

Green 411 U.S. 792, 802 (1973). If plaintiff establishesaprimafacie case, the burden shiftsto defendants
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to articulate afacidly nondiscriminatory reason for thar actions. See Reynolds v. Sch. Digt. No. 1, 69

F.3d 1523, 1533 (10th Cir. 1995). If defendants articulate a legitimate nondiscriminatory reason, the
burden shifts back to plaintiff to present evidence from which a reasonable jury might conclude that
defendants proffered reasonispretextud. Beairdv. Seagate Tech., Inc., 145 F.3d 1159, 1165 (10th Cir.

1998) (quoting Randle v. City of Aurora, 69 F.3d 441, 451 (10th Cir. 1995)). Thisandyticd framework,

firg articulated in aTitle VI case, applies as wdl to clams under Section 1981. See Durham v. Xerox

Corp., 18 F.3d 836, 839 (10th Cir. 1994) cert. denied 513 U.S. 819 (1994).

A. Failure To Promote

To establisha primafade case of discriminatory fallureto promote, plaintiff must show that (1) he
was a member of a protected class; (2) he was qudified for the position; (3) he did not receive the
promotion; and (4) Mid-America filled the pogtion with a nonminority or it remained open. Amro v.
Boeing Co., 232 F.3d 790, 796 (10th Cir. 2000). Defendants arguethat plaintiff cannot establish aprima
facie case because the task of taking studentsto the test Stein Kansas City was not a promotion — it was
merely aduty assgned to aningructor. Defendants further argue that this duty did not result in more pay,
that the person with the duty was still an “ingtructor” and that eventhough the task might involve overtime,

it did not require Sgnificantly more overtime than any other task. Defendants Franklin Career Services,

LLC And Mid America Training Center, LLC Memorandum In Support Of Their Motion For Summary

Judgment (Doc. #54) filed April 11, 2003 at 4-5.
Paintiff does not respond to defendants argument on this point. The Court therefore deemsthe

dam abandoned. See Merke v. L eavenworth County Emergency Med. Servs,, No. 98-2335-JWL,

2000 WL 127266, at *1 (D. Kan. Jan. 4, 2000). Defendants mation for summeary judgment on plaintiff's
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clam of falure to promote is therefore sustained.

B. Reduction Of Hours And L ay-Off

Pantiff dams that defendants discriminated on the basis on race when they selected him rather
than nonminority employees for a reduction in hours and for lay off. To establish a prima facie case of
disparate trestment on the basis of race, plaintiff must show (1) that he belongsto a protected class, (2)
he suffered an adverse employment action, and (3) that the adverse employment action occurred under

circumstances which give rise to aninference of discrimination.”® See Hystenv. BurlingtonN. & Santa Fe

RR. Co., 296 F.3d 1177, 1181 (10th Cir. 2002). Defendants agree that the first two elements are met,
but dlege that plaintiff does not meet the third dement because they dso reduced the hours of Smith, a
amilaly stuated white mae, and they lad off four other amilaly situated nonminority employees in
December of 2001. Defendants dso argue that even if plaintiff can establish a prima facie case, Mid-
Americareduced his hours and laid him off for alegitimate nondiscriminatory reason.

An employeeisamilaly Stuated to plaintiff if the employee dedls with the same supervisor and is

subject to the “same standards governing performance evauation and discipline” Kendrick v. Penske

Transp. Servs., Inc., 220 F.3d 1220, 1232 (10th Cir. 2000) (quoting Aramburuv. Boeing Co., 112 F.3d

1398, 1404 (10th Cir. 1997)). Indetermining whether employeesare similarly Stuated, acourt compares

23 BothpartiesciteHysten v. Burlington N. & Santa Fe RR Co., 167 F. Supp.2d 1239 (D.
Kan. 2001), for the propositionthat to establish a prima facie case, plantiff must show that he wastreated
less favorably than smilarly Stuated nonminority employees. Proof that smilarly stuated nonminority
employeesweretreated ina preferential manner is one way to meet the third element of a primafacie case
but it is not necessarily the only way. See Texas Dep't of Community Affairsv. Burdine, 450 U.S. 248,
254 n.6 (1981) (primafacie standard is not inflexible. Supreme Court specification of primafacie proof
required is not necessarily applicable ineveryfactud stuation); Jonesv. Denver Post Corp., 203 F.3d 748,
753 (10th Cir. 2000).
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rdevant employment circumstances such as work history and company policies. 1d. Although Mid-
Americaaso reduced the hours of Smithand lad off four part time white employees, the record establishes
that plaintiff was a qudified instructor and that in December of 2001 defendants did not reduce hours or
lay off full time whiteingtructorswho Martinez supervised and who were subject to the same standards as
plantiff. Pantiff has therefore stated a prima facie case. The burden therefore shifts to defendants to
produce evidencethat their decisons were based onlegitimate nondiscriminatory reasons. See Reynolds,
69 F.3d at 1533.

Defendants have met this rdaively light burden by stating that they reduced plaintiff’s hours and
lad himoff inDecember of 2001 because of excessve operating costs a the school. Defendants explain
that they tried to reduce personnd expenses, first by reducing the hours of two employees, plantiff and
Smith, and later by iminating five positions. Because defendants have met their burden, the presumption
of discriminationdrops from the case and plaintiff must establishby a preponderance of the evidence“that
the proffered reasonwas not the true reasonfor the employment decison.” Aramburu, 112 F.3d at 1403.

Paintiff damsthat defendants proffered reasonis pretext because they did not follow their own
RIF criteriaand they hired and recalled whiteingtructors after they laid off plaintiff. Defendants argue that
plaintiff cannot show pretext because he volunteered for the reduced hours and defendants selected
individuds for reduced hours based on which employees had other employment opportunities avallable.
As to the lay off, defendants amply state that plantiff has no evidence that defendants explanation is
pretextud.

A plantiff typicdly makes a showing of pretext in one of three ways. (1) with evidence that

defendants stated reason for the adverse employment actionwasfase; (2) withevidence that defendants
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acted contrary to written company policy prescribing the action to be taken by defendants under the
circumgtances; or (3) withevidence that defendants acted contrary to company practice when making the
adverse employment decisionaffecting plantiff. Kendrick, 220 F.3d at 1230. In the RIF context, courts
typicdly consider three common types of evidence when determining whether the RIF is pretextud: (1)
evidencethat the termination of the employeeis incongstent with the employer’ sRIF criteria; (2) evidence
that the employer’ s evauation of the employee was fasfied to cause termination; or (3) evidence that the

RIF is more generdly pretextua. Stone v. Autdiv ASP, Inc., 210 F.3d 1132, 1140 (10th Cir. 2000)

(cting Beaird v. Seagate Tech., Inc., 145 F.3d 1159, 1168 (10th Cir. 1998)). These methods of proof,
however, do not foreclose the possibility of others. 1d.

FAantiff argues that defendants did not follow their RIF criteriawhen they reduced his hours and
lad him off. The record revedsthat in October of 2001, Franklin proposed a ten per cent across-the-
board RIF at dl schools; that the proposed RIF natification for Mid-America listed four part-time
employees who would potentialy be subjected to aRIF; and that HR Affiliates specified the criteriato be
used in sdlecting individuals for lay-off status. Specificaly, Wade told Wright to base his decison on
employee qudificaions (job knowledge, skills, experience, traning, ability and fitness) and to use an
employee s time with the company asthe tie bregker.

As noted, defendants clam that plaintiff volunteered for the reduction in hours and that they lad
him off as part of a RIF. Haintiff clams that he did not volunteer, and that even though he had more
experience thanother ingtructors and had beenwiththe company longer, defendants reduced hishoursand
lad him off. Viewing the evidencein the light most favorable to plaintiff, ajury could reasonably find that

defendants decision to reduce plaintiff’s hours and lay him off was & least partly motivated by race.
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Martinez reduced plantiff’s hours within days of his statement that blacks did not belong in trucks and
tdling racidly derogatory jokes. After he hired plaintiff, Martinez hired severd instructors who had less
experiencethan plantiff, but who continued to work after plantiff waslad off. Plantiff had no performance
problems and he was doing an excdlent job. In January of 2002, after it laid plaintiff off, Mid-America
hired and recdled severd white employees. It did not recdl plaintiff until May of 2002 —when Martinez
was no longer director of traning. On January 16, 2002, five days after Martinez informed plaintiff that he
was lad off, Martinez hired Ray Shifflett, a white mae, as an ingructor. Between January 16 and 23,
2002, Martinezd so caled back three part time white employees who had beenlad off on December 31,
2001.

Fantiff hasestablished genuine issues of materia fact whether defendants’ articulated reasons for
reducing his hours and laying him off were a pretext for discrimingion. His clam therefore survives
summary judgment.

C. Retaliation

Pantiff cams that defendants reduced his hours and laid him off in retdiation for his complaints

of racid discrimination, inviolationof Tile V11 and Section 1981. The McDonndl Doudlas framework is

used to evaluae retdiation clams. To establish a prima fade case of retdiaion, plantiff must show that
“(1) heengaged in protected opposition to discrimination; (2) he suffered an adverse employment action;
and (3) there isa causal connection between the protected activity and the adverse employment action.”

O'Ned v. Ferguson Constr. Co., 237 F.3d 1248, 1258 (10th Cir. 2001). These dements are identica

for Section 1981 and Title VI actions. Robertsv. Roadway Exp., Inc., 149 F.3d 1098, 1103 n.1 (10th

Cir. 1998). “Aswith dams for discriminatory discharge, if the plaintiff establishes a prima facie case of

-27-




retdiation, the burden shifts to the employer to articulate a nondiscriminatory reason for the adverse
employment action. If the employer satisfies this burden of production, then, in order to prevail on her
retdiation dam, the plaintiff must prove that the employer’s articulated reason for the adverse action is

pretextud, i.e. unworthy of belief.” Sdenkev. Med. Imaging of Colo., 248 F.3d 1249, 1264 (10th Cir.

2001) (quotation omitted). A retdiation dam does not require that the plaintiff prevail on the underlying

discrimination daim. See Robbinsv. Jefferson County Sch. Digt. R-1, 186 F.3d 1253, 1258 (10th Cir.

1999) (quotation omitted).
Defendants arguethat they are entitled to summary judgment on plaintiff’ sretaliationdam because

(2) plantiff did not engage in protected oppositionand he therefore cannot establisha prima fade case; and
(2) evenif plaintiff establishesa primafacie case, defendants hed a legitimate nondiscriminatory reason for
reducing plaintiff’s hours and laying him off, and plaintiff cannot establish thet their reason is pretextud.

1 Protected Opposition

To edtablish that he engaged in protected activity under Title VII, plantiff must show that
he participated in a Title VIl investigation or opposed Title VII violations. 42 U.S.C. § 2000e-3(a).
Paintiff contends that he engaged in protected oppositionto race discriminationinlate November or early

December of 2001, whenhe reported anincident of race discriminationto Martinez. Plantiff’ sOpposition

(Doc. #60) at 16. Specificdly, plaintiff reported that Shopbell and Power had commented thet “niggers
didn’t have no place in atruck.” The oppostion clause “prohibits retdiation against an employee or
goplicant for employment because [he] opposed any practice made an unlawful employment practice” by

Title VII. Brower v. Runyon, 178 F.3d 1002, 1005 n.3 (8th Cir. 1999) (quoting 42 U.S.C. § 2000e-

3(a)). Plantiff must show that he based his actions on a “good faith belief that Title VII [had] been
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violated.” Lovev. REIMAX of Am., Inc., 738 F.2d 383, 385 (10th Cir. 1984) (citations omitted). Inthis

regard, the Tenth Circuit requires only a subjective belief of aTitle VI rights violation.

Defendants argue that plaintiff did not engage in protected opposition because he did not report
the aleged conduct to higher management or HR Affiliates, as proscribed in the employee handbook, and
because when he contacted HR Affiliates in January of 2002, he only complained that Mid-America
retained indructors with less seniority.

“Informa complaints to superiors congtitute protected activity.” O’Neal, 237 F.3d at 1255;

Pastranv. K-Mart, Corp., 210 F.3d 1201, 1205 (10th Cir. 2000); Robhinsv. Jefferson County Sch. Didt.

R-1, 186 F.3d 1253, 1258 (10th Cir. 1999); Rdlinsv. State of Fla. Dep't of L aw Enforcement, 868 F.2d

397, 400 (11th Cir. 1989). Furthermore, plaintiff doesnot have to prove the vaidity of the grievance he
was dlegedly punished for lodging; opposition activity is protected even when it is based on amistaken

good fathbdief that Title VII hasbeenviolated. Zinnv. McKune, 143 F.3d 1353, 1362 (10thCir. 1998);

Love, 738 F.2d a 385. Here, plaintiff complained to Martinez, who was his supervisor, that he heard
Shopbd | and Shaw say that “niggers didn’'t have no place in a truck.” Severd days later, when plaintiff
heard Martinez say that blacks do not have any busnessin trucks, plaintiff confronted Martinez about the
comment.

Such evidenceis auffident to defeat defendants argument that as a matter of law, plaintiff did not
engage in protected opposition. Defendants do not dispute the other two eements, and plaintiff has
therefore stated a prima fade case of retdiation. The burden therefore shifts to defendants to produce
evidencethat their decisions were based on legitimate nondiscriminatory reasons. See Reynolds, 69 F.3d

a 1533. Asnoted above, defendants have met this rdatively light burden by gating that they reduced
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plantiff’s hours and laid himoff inDecember of 2001 because of excessive operating costs at the school.
Defendants explain that they tried to reduce personnel expenses, firg by reducing the hours of two
employees, plaintiff and Smith, and later by diminating five postions.

2. Pretext

Given faddly legitimate reasons for the employment actions, plantiff must show that the
proffered reasons are, infact, untrue. To establish pretext, plaintiff must show that “adiscriminatory reason
more likdy motivated the employer or . . . that the employer’s proffered explanation is unworthy of
credence.” Burdine, 450 U.S. a 256. A paticular plaintiff could accomplish this by reveding “such
weaknesses, implausibilities, inconsstencies, incoherencies, or contradictions in the employer’ s proffered
legitimate reasons for its action that a reasonable factfinder could raiondly find them unworthy of

credence” Morganv. Hilti, Inc., 108 F.3d 1319, 1323 (10th Cir. 1997) (quotation and citation omitted).

However, “mere conjecture that [the] employer’s explanation isapretext for intentiond discrimination is

aninauffident basis for denid of summary judgment.” Bransonv. Price River Coal Co., 853 F.2d 768, 772

(10th Cir. 1988).

Asstated above, defendants clam that plantiff volunteered for the reductioninhoursand that they
lad him off as part of a RIF — clams which plaintiff disputes. Viewing the evidence in the light most
favorable to plantiff, a reasonable jury could find that at least in part, defendants decided to reduce
plantiff’ shoursand lay hmoff because he complained to Martinez. Martinez decided to reduce plaintiff’'s
hours within afew days after plantiff complained and confronted Martinez about his statement that blacks
did not belong in the trucks. Plaintiff has established genuine issues of materid fact whether defendants

articulated reason is a pretext for retaiation. The Court overrules defendants motion for summary
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judgment asit raesto plantiff’sretdiation dam.
1. Whistleblowing

Fantiff assertsacommonlaw whigtleblowing dam, dleging that defendantsretaliated againgt him
by terminating his employment after he reported safety and maintenance violaions to Martinezand Wright.
Soedificdly, plantiff reported inadequate seat belts, missng or inoperative lights (i.e. brake lights, turn
ggnds, head lights, tal lights, dearance lights and marker lights), inoperative and unssfe brakes, unsafe
tires, inoperative horns and missing safety equipment. On severa occasions, plaintiff aso reported that
some studentswere taking pills to dilute their urine to pass drug tests and inquired about dlowing students
who did not pass their drug tests to operate the trucks. Defendants clam that they did not retdiate againgt
plantiff and argue that they are entitled to summary judgment because plaintiff cannot establish a
whigtleblowing violation. Specifically, defendants argue that plaintiff did not report the dleged safety
infractions to higher management or law enforcement and that plaintiff cannot establishthat genuine issues
of materid fact remain on thisclam.

At-will employment isthe generd rueinKansas. SeeHenkerv. Willamettelndus., Inc., 266 Kan.

198, 200 (1998). Kansas courts, however, have recognized public policy exceptions to the at-will
employment doctrine. See id. One such exception is commonly referred to as the “whistleblower”

exception.  This exception, first announced in PAmer v. Brown, 242 Kan. 893, 752 P.2d 685 (1988),

provides a cause of action for retaliatory discharge where an employee is terminated for reporting to
company management or law enforcement serious legd violaions by co-workersor theemployer. K oehler

v. Hunter Care Ctrs., Inc., 6 F. Supp.2d 1237, 1241 (D. Kan. 1997) (citing PAmer, 242 Kan. 893, 752

P.2d 685). To establishaprimafacie whistleblower case, the plantiff must show by dear and convincing
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evidence® that (1) a reasonable person would have concluded that co-worker or company activities
violated rules pertaining to public hedth, safety and generd wdfare; (2) defendants had knowledge of
plantiff’s reporting of such a violation before terminaing him; and (3) defendants terminated plaintiff for
making the report. 1d. at 900, 752 P.2d 685. Plaintiff must have madethereport in good faith, rather than
out of acorrupt motive, suchas mdice, spite, jeaousy or persona gain, and the infraction must have been
reported to “ ether company management or law enforcement officids” 1d. If plantiff etablishesaprima

fade case, the Court will gpply the McDonne Douglas burden-shifting processto evaluate plantiff’ sdam.

Glover v. NMC Homecare, Inc., 106 F. Supp.2d 1151, 1169 (D. Kan. 2000).

Defendantsdam that plantiff cannot meet the second eement becausehedid not report the dleged
infractions to higher management or law enforcement. Specificdly, defendants argue that plaintiff only
reported infractions to the dleged wrongdoer — Martinez — and not to higher management or law
enforcement.”® Defendants also argue that even if plaintiff had properly reported the infractions, his
alegations are conclusory and unsupported.

A. Reporting Requirement

A whigtleblower report mugt be “to ether company management or law enforcement officids”

24 Under Kansas law, the term “clear and convindng evidence” refers not to a quantum of

proof, but rather to the qudity of the proof presented. Stuart v. Beech Aircraft Corp., 753 F. Supp. 317,
324 (D. Kan. 1990), aff'd, 936 F.2d 584 (10th Cir. 1991) (citing Newdl v. Krause, 239 Kan. 550, 557,
722 P.2d 530 (1986)). Evidenceisclear and convincing if the witnessesto afact arefound to be credible;
the facts are disinctly remembered; detalls are remembered exactly and in chronologica order; the
testimony is clear, direct and weighty; and the witness are not confused astothe factsat issue. 1d. (ating
Modern Air Conditioning, Inc. v. Cinderdla Homes, Inc. 226 Kan. 70, 78, 596 P.2d 816 (1979)).

2 Martinezwasresponsible for truck maintenance and dlegedly distributed the urinedeansing
drugs.
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Pdmer, 242 Kan. at 900, 752 P.2d 685. Defendants rely on Fowler v. Criticare Home Hedlth Servs.,

Inc., 27 Kan. App.2d 869, 10 P.3d 8 (2000), and Boev. AlliedSgnd, Inc., 131 F. Supp.2d 1197 (D.

Kan. 2001), for the proposition that reporting an infraction to the wrongdoer does not congtitute

whigtleblowing. Defendants Memorandum In Support (Doc. #54) at 12.

InFowler, asupervisor ingructed an employee to ship some guns, theemployeetold his supervisor
that he thought the shipment was unlawful and he refused to makethe shipment. 27 Kan. App.2d at 871,
10P.3d a 11. Theemployeeaso threatened to report the supervisor if the supervisor made the shipment.
See id. Thesupervisor madethe shipment after the employeeleft thebuilding. Seeid. The Kansas Court
of Appeds hdd that the employee' s disagreement with his supervisor “was just thet; it did not qudify as
an interna report to management of illegd coworker or company conduct,” and that “[a] worker who
wants to come under the protections of [PAmer] must seek out the intervention of a higher authority,
ether ingde or outsde of the company.” Id. at 876, 10 P.3d at 15 (emphasis added).

InBoe, plantiff refused to Sgn certain management representationl ettersbecause he believed some
entries violated securities laws. 131 F. Supp.2d at 1200. He refused to sign the letters and notified his
supervisor and the human resources vice president. 1d. Plaintiff reported the dleged violations to the
company’ smanager of government compliance and four other employees, and reported dleged bribesto
his supervisor and the company hotline. Applying Kansas law, this Court concluded that asto plaintiff’s
supervisor, “[p]lantiff was merdy taking a stand, as the employeein Fowler did,” and hisreport did not
congtitutewhigtleblowing. Id. at 1204. Regarding plaintiff’ sreportsto the human resourcesvice president,
the manager of government compliance and the hotline, however, the Court concluded that plaintiff's

reports were whistleblowing because they did more than merely voice his disagreement. 1d.
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Viewing the evidenceinthe light most favorable to plaintiff, it appearsthat plantiff initidly reported
safety problems to Martinez.  In late November and early December of 2001, however, plaintiff aso
reported violations to Wright, who directed the school. Thus, plaintiff has established genuine issues of
materid fact whether he sufficiently reported the infractions to upper management.

B. Sufficiency Of Evidence

Defendants argue that plaintiff’s dlegations of improper truck maintenance are conclusory and
unsupported. Defendants clam that dthough plaintiff testified that Mid-Americasent itstrucks for repairs
lessthanthree times between October and December of 2001, its recordsfor that time period contain five
invoices from All American Truck and Traller Repair and numerous payments to Michag Mount and
Mount’s Servicing and Repair.

The issue, however, is not whether Mid-America made the repairs, but whether Mid-America
reduced plaintiff’s hours and lad him off in retaliation for reporting the violations. As noted, Pamer
requires plaintiff to establish that a reasonable personwould have concluded that co-worker or company
activitiesviolated rules pertaining to public hedth, safety and generd welfare and the third dement requires
plantiff to establish causation. Palmer, 242 Kan. at 900, 752 P.2d 685. Whiletraning sudents, plantiff
observed avariety of safety violations. Plaintiff dso knew that some studentsweretaking pillsto dilutetheir
urine to pass drug tests and that some students who did not pass ther drug tests were sill operating the
trucks. Viewed in the light most favorable to plaintiff, suchevidenceis sufficient to withstand defendants
motion for summary judgment. A jury could reasonably conclude that plaintiff reasonably believed that
defendants or co-workers had violated rules, regulations or the law pertaining to public hedlth, safety or

the general welfare. 1d. The Court therefore overrules defendants motion for summary judgment on
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plantiff’s whisleblowing dam.

IT ISTHEREFORE ORDERED that Defendant Franklin Career Services, LLC Motion For

Summary Judgment (Doc. #43) filed April 11, 2003, be and hereby is OVERRULED.

IT IS FURTHER ORDERED that Defendants Franklin Career Services, LLC And Mid

America Training Center, LL C Mation For Summary Judgment (Doc. #53) filed April 11, 2003, be and

hereby is SUSTAINED in part, as to plantiff’s clam of falure to promote. Defendants motion is
otherwise OVERRULED.

Dated this 17th day of July, 2003 at Kansas City, Kansas.

g Kathryn H. Vratil
Kathryn H. Vratil
United States Digtrict Judge
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